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DETAILED ACTION 

This Office Action is in response to the amendments and remarks filed August 
06, 2004 and the RCE filed November 03, 2004. Said amendments have been entered. 
Claims 26, 28, 32-34, 36-38, and 40-42 have been amended. Claims 26-45 are 
pending and are examined herein. 



Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on August 
06, 2004 has been entered. 

Claim Rejections - 35 (JSC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 26, 28-29, 34, 36-38, 40-42, and 44-45 are rejected under 35 
U.S.C. 102(b) as being anticipated by Martin (USPN 4061738) and as evidenced by 
Bhatty et al. (JAOCS, 1990, 67(6), 364-367) and Carughi et al. (GB 2274235). 
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Martin discloses edible flaxseed oil (Abstract). It is pointed out that an edible oil 
is a food. Exemplified is an oil that comprises linolenic acid cis-cis to linoleic acid cis-cis 
in a ratio of 50:1 5 (Example 7). It is pointed out this ratio of linoleic to linolenic acid is 
about 0.3. Furthermore, it is pointed out that, as evidenced by Bhatty et al., that the 
linolenic acid found in flaxseed oil is alpha-linolenic acid (p. 364, first paragraph). 

Examiner points out that edible flaxseed oil can, itself, also be a dietary 
supplement, as evidenced by Carughi et al. (Abstract). 

Claim Rejections - 35USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 26, 34, 38 and 42 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Leach (USPN 5612074). 

The instant invention is directed toward an unsaturated fatty acid composition 
comprising flaxseed oil in a food comprising linoleic fatty acid and alpha-linolenic fatty 
acid in a ratio of 0.05-7.5. 

Leach teaches a nutrient fortified food bar. Taught is an uncooked food bar 
consisting of dry ingredients combined with a mixture of liquid ingredients, wherein the 
liquid ingredients include at least one vegetable oil containing polyunsaturated linoleic 
acid and at least one vegetable oil containing alpha-linolenic acid, wherein the linoleic to 
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linolenic ratio is 3:1 in the food bar. Flaxseed is recited as an oil for use in the 
composition. See col. 9, lines 20-col. 16, line 38. The reference lacks an 
exemplification of flaxseed in the food bar. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to exemplify flaxseed oil as the vegetable oil in the food bar of Leach because 
flaxseed oil is taught as a preferred oil in the instant invention. One would have been 
motivated to prepare a food bar comprising flaxseed oil because of an expectation of 
success in preparing a nutrient fortified food bar with the desired linoleic to linolenic 
ratio, as taught by Leach. 

Claims 27, 31, 35, 39 and 43 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Leach as applied to claims 26, 34, 38 and 42 above, and further in 
view of both Erasmus et al. (USPN 5656312) and Hunter et al. (USPN 4863753). 

Leach is applied as disclosed above. The reference lacks rapeseed oil and 
perilla oil. 

Erasmus et al. Teach a dietary food supplement. Perilla and flaxseed oils are 
disclosed as combinable oils. See col. 11, line 24-col. 14, line 43. 

Hunter et al. teach compositions comprising reduced calorie peanut butter. 
Perilla oil and rapeseed oil are both disclosed as oils that can be used as fatty acids in 
the composition. Rapeseed oil is disclosed as a stabilizer for the oil phase of the 
composition. See col. 6, lines 3-34. 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the perilla seed oil of Erasmus et al. to the composition of 
Leach because a) Leach and Erasmus are both directed to food supplements; b) 
Erasmus teaches that perilla seed oil and flaxseed oil can be in compositions together 
in a food supplement; c) Leach teaches that the liquid phase of his composition can 
comprise one or more seed oils containing linolenic acid and Hunter teaches that perilla 
oil as a source of linolenic acid. Thus, one of ordinary skill in the art would have been 
motivated to add perilla oil to the composition of Leach because of the expectation of 
achieving enhanced nutritional benefits. 

It would have been obvious to one or ordinary skill in the art at the time of the 
invention to add the rapeseed oil of Hunter et al. to the composition of the combined 
references because a) Hunter teaches the combination of rapeseed oil and perilla oil in 
composition together in a food supplement; and b) Hunter teaches rapeseed oil as 
providing stability to the oil phase of the composition. Thus, one of ordinary kill in the 
art would have been motivated to add the rapeseed oil of Hunter et al. to the 
composition of the combined references because of an expectation of increasing the 
stability of the composition. 

Claims 28, 30, 32, 36, 40, and 44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Leach as applied to claims 26, 34, 38, and 42 above, and further in 
view of Igarashi (USPN 6159507). 
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Leach is applied as disclosed above. The reference lacks a capsule form of the 
composition and the preferred ratio. 

Igarashi teaches food compositions containing an omega-6/omega-3 unsaturated 
fatty acid balance modifier. Igarashi teaches that food compositions comprising a ratio 
of omega-3 fatty acids to omega-6 fatty acids of 1 :1 to 1 :5 are known. Furthermore, the 
reference teaches that the normally balance to be inherently maintained in the body of 
omega-6 to omega^ fatty acids is 1 :5 and preferably 2:4. Capsule forms of the 
composition are disclosed. See col. 5, line 64-col. 6, line 40; col. 7, lines 1-8. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Igarashi into the invention of the combined 
references and obtain a ratio of linoleic to linolenic acid of 0.05-2 because a) the Leach 
and Igarashi reference are both directed to food products; b) Igarashi teaches that ratios 
of 1 :1 and 1 :5 are known to be used in food compositions; and c) Igarashi teaches that 
the body prefers a ratio of 1 :5 for optimum health. Thus, one of ordinary skill in the art 
would have been motivated to incorporate the ratios of omega-6 to omega-3 fatty acids 
of Igarashi into the composition of Leach because of an expectation of producing a food 
bar that maintains the proper physiological balance of omega-6 and omega-3 fatty acids 
in the body. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to teach the food bar of Leach in the form of a capsule because Igarashi that 
such compositions may be so formulated. One would have been motivated by an 
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expectation of success in preparing an easily administrable form of nutritional 
supplement. 

Claims 29, 33, 37, 41, and 45 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Leach, Erasmus et al. and Hunter et al. as applied to claims 26, 27, 
31, 34, 35, 38, 39, 42 and 43 above, and further in view of Igarashi (USPN 6159507). 

Leach, Erasmus et al. and Hunter et al. apply as disclosed above. The combined 
references lack the preferred ratios. 

Igarashi teaches food compositions containing an omega-6/omega-3 unsaturated 
fatty acid balance modifier. Igarashi teaches that food compositions comprising a ratio 
of omega-3 fatty acids to omega-6 fatty acids of 1 : 1 to 1 :5 are known. Furthermore, the 
reference teaches that the normally balance to be inherently maintained in the body of 
omega-6 to omega-3 fatty acids is 1 :5 and preferably 2:4. See col. 5, line 64-col. 6, line 
40; col. 7, lines 1-8. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Igarashi into the invention of the combined 
references and obtain a ratio of linoleic to linolenic acid of 0.05-2 because a) the Leach 
and Igarashi reference are both directed to food products; b) Igarashi teaches that ratios 
of 1 :1 and 1 :5 are known to be used in food compositions; and c) Igarashi teaches that 
the body prefers a ratio of 1 :5 for optimum health. Thus, one of ordinary skill in the art 
would have been motivated to incorporate the ratios of omega-6 to omega-3 fatty acids 
of Igarashi into the composition of Leach because of an expectation of producing a food 
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bar that maintains the proper physiological balance of omega-6 and omega-3 fatty acids 
in the body. 

Response to Amendments and Arguments 

Applicant suggests that the claims are amended so as to overcome the instant 
35 U.S.C 103 rejections. These arguments are not persuasive because the claims read 
on a composition comprising flaxseed oil in a food. The primary reference of prior art 
cited is directed to a food bar wherein flaxseed oil is used. Accordingly, the composition 
teaches a composition comprising flaxseed oil in a food. Furthermore, the ratios of 
linoleic to linolenic fatty acids in the food as claimed herein are taught in the prior art. 
Accordingly, the instant claims remain rejected over Leach, Erasmus et al., Hunter et al. 
and Igarashi. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gregory W Mitchell whose telephone number is 571- 

272- 2907. The examiner can normally be reached on M-F, 8:30 AM - 4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



gwm 




